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STATE’S RESPONSE TO DEFENDANT’S MOTION IN LIMINE REGARDING JUROR
ISSUES

Now comes the State of Maryland, by and through Marilyn J. Mosby, the State’s
Attorney for Baltimore City; Michael Schatzow, Chief Depufy State’s Attorney for Baltimore
City; Janice L. Bledsoe, Deputy State’s Attorney for Baltimore City; and Matthew Pillion,
Assistant State’s Attorney for Baltimore City; and responds herein to the Defendant’s Motion In

Limine Regarding Juror Issues.

Introduction

Many of the measures the Defendant seeks would fail to increase the likelihood of a fair
trial but would succeed in making jury service so unneéessarily burdensome and frightening that
few would not seek to avoid it. While actively discouraging jury service might serve the
Defendant’s removal motion, it serves no legitimate purpose. The State and the Defendant are
entitled fo have this case decided by a representative cross-section of eligible jurors, selected on
the basis of their ability to be fair and impartial, and not on their willingness to endure needleés

privation and misery.

A. The State agrees that jurors’ names should remain anonymous, but the Defendant’s

request for a special instruction regarding juror anonymity is unnecessary

The Defendant’s first request regarding juror procedures asks this Court to give the

venire members and jurors a special instruction both at the start and close of the trial that their



names will never be publicly revealed ‘and that they may remain anonymous. The Defendant
provides no authority supporting thej notion that the Court could or should give such an
instruction. Instead, he cites the bare existence of Rule 4-312(d)’s shielding provision and
suggests that venire members and jurors should be informed accordingly that the provision has
been invoked so that they become aware of the measures taken to protect their identities.
Purportedly, such extraordinary measures would somehow make jurors more likely to follow

their oaths to render a fair verdict.

While the State agrees that juror names should unquestionably remain anonymous and
has no objection to the jurors’ knowing that fact, the Defendant’s proposed special instruction is
unnecessary, if not counterproductive. Rule 4-312 already prohibits the use of venire members’
and jurors’ names and also bars the public dissemination of the jury list in any criminal case.
The Rule plainly provides, “[i]n any proceeding conducted in the courtroom or in chambers, a
juror shall be referred to by juror number and not by name.” Rule 4-312(b)(2). Regarding the
jury list that contains personal information, “a party and any other person to whom the jury list is
provided . . . may not disseminate the list or the ‘information contained on the list to any other

person,” “copies of jury lists shall be returned to the jury commissioner,” and “a jury list is not

part of the case record.” Rule 4-312(c)(2)-(3).

When appropriate, the Court can also utilize the additional restrictions outlined in Rule 4-
312(d)’s shielding provision if extensive publicity surrounding a case legitimately risks juror
inti_midation or harassment, but that provision is largely intended for situations where the
defendant poses a risk to juror safety. See Committee Note following Rule 4-312(d)(4) (“When
dealing with the issues of juror security or tampering, courts have considered a mix of five
factors in deciding whether such information may be shielded: (1) the defendant's involvement in
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organized crime, (2) the defendant's participation in a group with the capacity to harm jurors, (3)
the defendant's past attempts to interfere with the judicial process, (4) the potential that, if
convicted, the defendant will suffer a lengthy incarceration, and (5) extensive publicity that
could enhance the possibility that jurors' names would become _pubiic and expose them to
intimidation or harassment.”). In either situation, however, the Court must find “from clear and
convineing evidence . . . that disclosure of the names . . . of prospective jurors will create a
substéntial danger that (i) the safety and security of one or more jurors will likely be imperiled,
or (ii) one or more jurors will likely be subjected to coercion, inducement, other improper
influence, or undue harassment.” Rule 4-312(d)(1). Not only has the Defendant so far provided
nothing more than a bald suggestion of risk to justify his fequest, but, even if he meets his burden
at some future hearing, the Rule still says nothing about crafting a special instruction to inform
the jurors of any possible risk. Rather, such an instruction repeatedly emphasizing that jurors’
names will be screened from the outside world would serve only to create juror anxicty by
openly placing the Court’s imprimatur on the idea that jurors might be subjected to intimidation
or harassment. Accordingly, because Rule 4-312 already adequately proteécts venire members’
and jurors’ identities and because the Defendant has presented no evidence to even remotely
support his assertions of juror safety concerns, his request for a special instruction should be
denied. The State, however, agrees that jurors should remain anonyinous and has no objection to
jurors knowing their anonymity, provided that no great emphasis is placed on the fact of or need

for anonymity.



B. The Defendant’s request for sequestration relies on pure speculation and seeks to impose

draconian measures that would only thwart the ability to find and retain fair jurors

A

The Defendant’s second requested juror procedure calls for sequestering jurors using
measures so extreme that they threaten to undermine the ability to obtain a fair verdict. Seeking
to impose almost prison-like conditions on the jurors, the Defendant wants sheriffs to escort
Jurors away immediately upon selection, separate them from their families and friends, cut them
off from all news, strip them of their cell phones, and monitor all their personal communications
with the outside world. The circumstances surrounding this case do not warrant such conditions.
Moreover, appellate courts have strongly cautioned against imposing strict sequestration because

it may result in coercing a verdict, rather than protecting its integrity.

Attempting to justify his request, the Defendant analogizes to the infamous Sheppard v.
Maxwell casé. Id. at 4. He offers not a hint of acknowledgment that the prior hearings in this
- case have remained perfectiy. orderly, despite his insistence in July that the proceedings must be
removed because “[t]he publicity of the Officers’ case and the unrest regarding the untimely
death of Freddie Gray has [sic] not subsided and shows [sic] no signs of stopping.” Def. Reply
to State’s Resp. to Def. Mot. for Removal at 2. Indeed, he filed his Motion during jury
deliberations in State v. Porter and predicted that “[i]t is possible, indeed probable, that no matter
the outcomé [of] Officer Porter’s trial, further civil unrest may follow.” Def. Mot. at 2. On the
contrary, this Court can take judicial notice that demonstrations following the mistrial in the
Porter case remained peaceful and subdued. See also Yvonne Wenger, Meredith Cohn, and
Carrie Wells, Protesters gather around Baltimore after Officer Porter mistrial declared,
Baltimore Sun (Dec. 16, 2015) (“protests remained peaceful as officials and advocates called for

calm”) (available at http://wmy.baltimoresun.com/news/marvland/freddie-grav/bs—md—noﬁer-
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reaction-20151216-story.html); Jennifer Ludden, Baltimore Protests Remain Peaceful After

Mistrial in Freddie Gray Case, National Public Radio (Dec. 17, 2015) (available at

hitp://www.npr.org/2015/12/17/460082489/baltimore-protests-remain-peaceful-after-mistrial-in-

freddie-gray-case).

Far from recognizing the inaccuracy of his predictions, the Defendant maintains that
“[t]his Court’s decision to keep the trial in Baltimore necessitates such” extreme sequestration.
Def. Mot. at 3. Implicit, however, in claiming.that sequestration is required only becausé the
case ﬁvill remain in Baltimore is a tacit admission that the true purpose of this Motion-inv-olves
making jury service in this case so onerous that few otherwise qualified jurors could withstand
such hardship, thereby strengthening a renewed argument for removal. After all, if the effects of
publicity are really the Defendant’s concern, why would sequestration be required in Baltimore
but not in another venue? The media presence will be the same no matter where the case is tried,
and jurors’ phones will work just as well outside of Baltimore as they will within the City.
\ Plainly, the Defendant’s proffered justification for extreme sequestration relies on baseless
speculation about trial conditions, if not a poorly disguised attempt to create the conditions that

would necessitate reconsideration of removal.

Moreover, such sequestration would fail to achieve commensurate faimess and would
conflict with Maryland law, absent more compelling circumstances. First, the type of
sequestration proposed, namely forcing jurors to stay in a hotel at night for the duration of the
trial, would create such hardship that entire categories of otherwise qualified citizens would be
unable to serve—single parents with children at home, caregivers with elderly or disabled
relatives at home, single persons with a pet at home. The few people who would remain after

voir dire could hardly be called a fair cross-section of the community.
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Second, the Court of Appeé.ls has exp_ressly warned against unnecessary sequestration
measures because they may have an effect opposite from that which they sought to ensure. In
State v. Magwood, 290 Md. 615, 616-26 (1981), the Court noted that “[a]t common law, jurors
were ‘prisoners of the court . . . kept together without meat, drink, fire or candle till they [were]
agreed,”” whereas “modem jury service is less onerous” in part because courts have come to
recognize the “dangers to the integrity of the verdict when the jurors remain sequestered
throughout a prolonged deliberative peﬁod.’; Among these dangers, sequestration raises
concerns “about whether verdicts have been influenced by such outside preséures as reluctance
to stay away from the 'famﬂy home overnight, weariness, [or] transportation problems . . ..” Id.
at 626. The Court cautioned that “[a] juror’s vote should be based on reasoned judgment—not
‘because uneasiness or discomfort has prodded him to an early end to a case,” concluding that
“there is much to be said for the view that jurors, even as judges, are more likely to perform their
duty fairly and correctly when they are not subjected to extended periods of arbitrary and
pointless personal confinement.” 7d. “[TThe coercive aspect of the doctrine [of sequestration] is
an anachronism which should be rejected by modern courts.” Id. at n. 6. Nevertheless, the
Defendant would have the Court return to that rejected view and quite literally make the jurors
prisoners of the Circuit Court for Baltimore City. . In the same way that this Court rejected the
Defendant’s alarmist views about juror impartiality in his Motion for Removal, the Court should
likewise decline his request to prejudge whether the jurors can follow their oaths to render a fair
and impartial verdict without being cut off from the world, particularly given that these jurors
will already have been carefully questioned and screened as to whether publicity has influenced

or will influence their view of the Defendant’s guilt or innocence.



In that regard, the Court of Appeals has instructed that “[t]he protection against the evil
of thé jurors being influenced by outside contacts is ordinarily provided by an appropriate
admonition from the judge and presumed adherence thereto by a jury impressed with their
solemn duty.” Id. at 625. The Maryland Pattern Jury Instructions t“MPJ I-Cr” hereinafter)
provide carefully crafted and judicially approved admonitions about outside influences and

publicity. MPJI-Cr 1:00 sets forth as a pretrial introductory instruction a warning to jurors that

~ Until you retire to deliberate and decide this case, you may not discuss this case
with anyone, even your fellow jurors. You should not express any opinion about
the case or discuss the case with anyone including courtroom personnel,
spectators, or anyone participating in the trial.

Many of you use cell phones, smart phones or other electronic devices to
communicate with family, friends, co-workers, or others. During this trial, you
must not communicate any information or opinions about this case or the
individuals involved in it by any method to anyone, including by sending
electronic messages.

You may also be involved in social media or networking sites such as Facebook,
MySpace, LinkedIn, YouTube or Twitter, and may be accustomed to
communicating on these sites. During this trial, you must not communicate
anything, or receive any information, about this case or the individuals involved
in it.

You should not allow anyone to talk to you or communicate with you about the
case. Outside the courtroom, avoid parties to the case, the lawyers and the
witnesses and reporters. Do not read, watch or listen to any media reports about
the case such as newspaper, television, radio, or internet reports. Do not visit any
internet sites where there may be reports or discussions of the case. |

Relying on information from any other source outside the courtroom, including
social media sources, is unfair because the parties do not have the opportunity to
refute, explain or correct it, and the information may be inaccurate or misleading.
You must base your decision only oni the evidence presented in this courtroom.

If anyone tries to communicate with you about the case or if you learn of any
information during the trial that is not part of the evidence presented in this
courtroom or that violates the rules I have just explained, please write me a note
and give it to the bailiff as soon as possible and do not discuss it with anyone else.



In a case like this one that has been the subject of large amounts of publicity, MPJI-Cr 1:02

suggests that at the beginning of the case the Court should inform jurors that

There may be public interest in this case and news coverage or other discussion of
it. For that reason, do not read any article or any other report, or watch or listen to
any television or radio news report, about the case. If anything occurs contrary to
these instructions, please write me a note and give it to the bailiff as soon as
possible and do not discuss it with anyone else.

Prior to any recess, MPJI-Cr 1:03 offers the instruction,

Do not discuss this case with anyone or let anyone discuss this case with you or in
your presence. This includes other jurors, courtroom personnel, friends, relatives,
or anyone else. In addition, you should avoid any contact with the parties,
witnesses, and lawyers involved in this case.

Please remember that you should not research or investigate the case or the
individuals involved in it. Do not conduct any searches relating to this case in
books, newspapers or on the internet, websites, blogs, or any other source of
information. Do not visit or do any research about locations or places related to
the case.

You also must not express any views, comments or opinions about the case to
anyone.

If anyone tries to discuss this case with you or if you learn that my instructions are
not being followed, please write me a note and give it to the bailiff as soon as
possible, and do not discuss it with anyone else.

Finally, at the end of the trial, MPJI-Cr 1:02 suggests telling jurors,

You must completely disregard any information that you may have read, seen, or
heard concerning this case from any source including newspapers, television,
radio, or internet sites. Such information is not evidence and you may not
consider it or be influenced by it.

As clearly set forth, these instructions provide ample initial safeguards against outside influences
and establish a simple protocol for jurors to inform the Court if anyone attempts to discuss the
case with them. In such a situation, additio_nal safeguards might at that point become
appropriate. At this stage, however, no reason exists to believe that jurors will fail to follow the

Court’s instructions. The Defendant’s proposed sequestration would be out of sync with modern



jury procedures and with Maryland’s preference for admonitions as the first line of defense

against juror contamination.

C. The State has no objection to the Defendant’s proposal to drive jurors to court from a

remote location

The Defendant’s final requested juror procedure would require jurors to congregate at a
remote location and be driven to court by deputy sheriffs. To the extent that this request mirrors
the procedure employed in State v. Porter, the State has no objection and joins in the request.
The Court’s juror transportation system in the Porter trial worked extremely well and, if

possible, should be employed again in the Defendant’s trial.

D. Sequestration is not a constitutional requirement

At the end of his Motion, the Defendant claims that his requests “are made pursuant to
his right to Due Process under the Fifth and Fourteenth Amendments to the United States
Constitution and . . . [pursuant to] the Maryland Declaration of Rights.” Def. Mot. at 6. From
this purported authority, he then insists that “any mistrial-in this case, due to actions that could
have been prevented by the action requested,” will result in a bar to any retrial based on double
jeopardy principles. Id. Magwood plainly rejects this type of reasoning, holding that “the
ancient common law doctrine prohibiting jury separatién is not generally thought to be such an
integral part of the right to a jury trial that sequestration has constitutional status” and declining
to find any fundamental right to sequestration. Magwood, 290 Md. at 624. Indeed, Rule 4-311
commits the question of sequestration to this Court’s good discretion, without any mandatory
factors or considerations to balance and weigh. See also Graef v. State, 1 Md. App. 161, 170

(1967) (“The trial court was very careful in her admonitions to the jury and there is nothing to



show they were not heeded” such that “[w]e find no abuse of the court's discretion in refusing to
scquester the jury.”); Hounshell v. State, 61 Md. App. 364, 379 (1985) (finding no abuse of
discretion in the trial court’s refusal to sequester the jury based on press coverage about the case
where the judge admonished the jury not to read any articles about the case, polled the jury mid-
trial about whether any of them had read a challenged article, and where the judge found that the
article simply presented “a fair reflection of testimony which had already been given in the
case”). Given this non-constitutional, discretionarf status and Maryland’s strong preference for
admonition over sequestration, concerns over the Defendant’s hypothetical mistrial should give
the Court no cause to deviate from the firmly rooted, common sense protocols outlined in the

Maryland Rules and the Maryland Pattern Jury Instructions.

Wherefore, the State asks that this Court, as detailed herein, deny in part and grant in part

the requests outlined in the Defendant’s Motion in Limine Regarding Juror Issues.

Respectfully submitted,

Marilyn J. Mosby

!

Michael Schatzow (#717876)
Chief Deputy State’s Attorney
120 East Baltimore Street

The SunTrust Bank Building
Baltimore, Maryland 21202
(443) 984-6011 (telephone)
{443) 984-6256 (facsimile)
mschatzow(@stattorney.org

10



11

/—"O/ /1_.,——"*

/
Jahic:z;L/Biedsoe_(#égﬂﬁ)
Deputy State’s Attorney

120 East Baltimore Street
The SunTrust Bank Building
Baltimore, Maryland 21202
(443) 984-6012 (telephone)
(443) 984-6256 (facsimile)
ibledsoe(@stattorney.org
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Matthew Pillion (#653491)
Assistant State’s Attorney
120 East Baltimore Street
The SunTrust Bank Building
Baltimore, Maryland 21202
(443) 984-6045 (telephone)
(443) 984-6252 (facsimile)
mpillion@stattorney.org




CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of December, 2015, a copy of the State’s Response

to the Defendant’s Motion In Limine Regarding Juror Issues was mailed and e-mailed to:

Matthew B. Fraling, III : Andrew Jay Graham

Sean Malone Amy E. Askew

Harris Jones & Malone, LLC Kramon & Graham, P.A,

2423 Maryland Avenue, Suite 100 1 South Street, Suite 2600
Baltimore, MD 21218 Baltimore, MD 21202

(410) 366-1500 - ' 410-752-6030
matthew.fraling@mdlobbyist.com AGraham@kg-law.com

Attorneys for Officer Caesar Goodson Attorney for Officer Caesar Goodson

Respectfully submitted,

Marilyn J. Mosby

P
Ianic?}/]ﬁedsoe (#68776)
Deputy State’s Attorney

120 East Baltimore Street
The SunTrust Bank Building
Baltimore, Maryland 21202
(443) 984-6012 (telephone)
(443) 984-6256 (facsimile)
jbledsoe@stattorney.org
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