


and Taylor. They petitioned this Court to order Respondent, the Maryland Department of Health
and Mental Hygiene (hereinafter “the Department™), to show cause why it should not be held in
constructive civil contempt of orders that directed the Department to admit these defendants whom
the court had committed as incompetent to stand trial and dangerous under Md. Code Ann., Crim.
Proc. § 3-106(b) (2017). On July 12, 2017, this Court issued show cause orders against the
following individual officials and agents of the Department to show cause why they should not be
held in contempt in connection with the same commitment orders: Dennis R. Schrader, Secretary
of the Department; Barbara J. Bazron, Deputy Secretary of the Department; Erik Roskes, Director
of Office of Forensic Services, Behavioral Health Administration of the :partment, Kim Bright,
Clinical Director, Behavioral Health Administration of the Department of Health; Inna Taller,
Clinical Director, Clifton T. Perkins Hospital Center (hereinafter “Perkins™); Danielle Robinson,
Clinical Director, Pretrial Services, Perkins; Elizabeth Tomar, Clinical Director, Spring Grove
Hospital Center (hereinafter “Sprit  Grove™); and Bevin Merles, Forensic Office, Spring Grove.
On July 25, 2017, this Court issued show cause orders against the same individuals, excluding
Doctors Merles and Tomar, to show cause why they should not be held in constructive civil
contempt in connection with their failure to comply with two additional commitment orders for
competency evaluations for defendants Spen: -~ and Taylor under Crim. Proc. § 3-105. Three
individuals employed by the Department (Kim Bright, Elizabeth Tomar and Bevin Merles) were
named in the July 12, 2017 show cause orders, but thereafter were dismissed from this action.

On July 13, 2017, this Court conducted a hearing on the Department’s Motions, and denied
its motion to dismiss and motion to quash a subpoena issued for Secretary Schrader. Since that
date this Court has conducted hearings and taken testimony on July 25th and 26th, August 2nd,
4th, 15th, and 24th, and September 12th and 28th. On August 24, 2017, this Court found the
Department in constructive civil contempt violation of commitment orders under Crim. Proc. § 3-
106 involving the above-captioned defendants (excluding Spencer and Taylor) and deferred its
¢ ermination of a purge provision. During the course of the hearings the defendants in the
criminal cases were referred to as Petitioners since they petitioned for the original show cause
orders, and the Department and individual officials and agents were referred to as Respondents,
and shall be described as such herein. This Court adopts and incorporates its oral comments on
August 24th as grounds fort  decision herein.

L CONSTRUCTIVE CIVIL CONTEMPT

Maryland Rule 15-206 provides that a proceeding for constructive civil contempt shall be
included in the action in which the alleged contempt occurred. All of the show cause orders issued
against the Department and the individual Respondents were filed in the criminal cases in which
the Petitioners were charged in the Circuit Court for Baltimore City and in which the issue of
competency to stand trial was raised. The court or a party to an action in which the alleged
contempt occurred may initiate a proceeding. All show cause orders in this matter notified the

Respondents that incarceration was not sought.

The issue for these contempt proceedings is whether the Department and the officials and
agents violated this Court’s orders to commit the Petitioners for inpatient competency evaluations
under Crim. Proc. § 3-105 or violated this Court’s orders to commit the Petitioners after a finding
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date the show cause hearing concluded. The Department argued that the cases were moot. In
response to the Court’s suggestion that, because the problem of admission delay was likely to
recur, a systemic remedy should be crafted and included in a contempt judgment with a remedial
purge provision, counsel further argued that the pending Fredia Powell civil case requesting
declaratory relief was the proper remedy. When a judge of the Circuit Court for Baltimore City
granted the Department’s motion to dismiss the contempt proceedings, and certiorari was granted
to the Court of Appeals, the department char :d tactics and argued that contempt is the only viable
remedy for a defendant to pursue when he or she is not admitted timely to a hospital.

Of course that is a daunting and potentially frustrating pursuit for a criminal defendant who
asks the Court to enforce a § 3-105 Order or § 3-106 Order. Both last year in the previous contempt
cases and over the last two months in this consolidated action, this Court took testimony over
multiple days, taking into account the schedules of lawyers, witnesses, and parties. If the court
had not consolidated the cases and agreed to incorporate testimony taken in the original cases
against the Department the hearings would have taken additional days.

Civil contempt proceedir ; are “generally remedial” and “intended to coerce future
compliance,” while sanctions for criminal contempt “may be purely punitive.” Royal Inv. Grp.,
LLC v. Wang, 183 Md.App. 406, 447 (2008), cert. dismissed, 409 Md. 413 (2009). Ordinarily a
civil award for compensatory damages without a purge provision is improper. Dodson v. Dodson,
380 Md. 438, 445 (2004). In that case the Court of Appeals repeated that:

“remedial” in the context of civil contempt means to coerce
compliance with court orders for the benefit of a private party or to
issue ancillary orders for the purpose of facilitating compliance or
encouraging a greater deg  of compliance with court orders. We
have not used the term ‘remedial’ to mean a sanction, such as a
penalty or compensation, where compliance with a prior court order
is no longer possible or feasible.
Id. at 448.

The Order issued by this Court herein does not constitute a penalty, fine, or a sanction.
Instead its purge provision constitutes an “extraordinary remedy.” Gertz v. Md. Dep't of Env't, 199
Md. App. 413, 423-24 (2011). It contemplates future compliance in order to prevent the otherwise
predictable recurrence of violations of court commitment orders, to avoid deprivation of
Petitioners’/defendants’ liberty interests, to reduce delay in effective prosecution of crimes by the
State, and to eliminate future harm to the public, thereby promoting public safety.

An “extraordinary remedy” is appropriate in these ca ., given the lengthy history of delays
in hospital admissions and noncompliance with court orders docun 1ited by the Court’s Exhibuts.
The Forensic Services Work Group: Report of Recommendations, dated August 31, 2017, is a
product of a group assembled by then-Secretary Van Mitchell that introduces its recommendations
with the following summary:

...it would be difficult to proceed on to a discussion about any other
recommendation without first acknowledging the need and
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MO00L — DHMH — Behavioral Health Administration

In contrast, homelessness continues to be especially acute for those with a co-occurring disorder at
9.5%. Further, those with a mental health diagnosis are the most likely to be unemployed at 59.5%.

Exhibit 7
Outcome Measurement System Data
Fiscal 2016
. oW ow . A rw Il_t. ~ POt @ S'T“v ral
Net Improve;ment in Functioning (Percent of Total 779, 2 1% 379 16.9%
Observations)
Increase in Employment Between Observations -0.2% -0.6% 7.3% 3.2%
Persons Unemployed in Both Observations 58.3% 59.5% 42.2% 53.5%
Homelessn:  in Both Observations 3.8% 3.7% 5.0% 9.5%

MH: mental health
SUD: substance use disorder

Source: Behavioral Health Administration; Department of Legislative Services

Fiscal 2017 Actions
Proposed Deficiency

There are five different deficiencies for BHA, totaling $17,971,397 in general funds and
$173,693,400 in total funds. The 1 two deficiencies are for community services within BHA,
beginning with $2.0 million in general funds to augment the State’s effort to address the heroin and
opioid epidemic. These funds are going to be used to cover the cost of Health — General Article 8-507
treatment plac  :nts ($1.5 million) as well as the Opioid Operational Command Center ($0.5 million).
The second community services deficiency is $7.0 million to cover the cost of inpatient psychiatric
services for the Medicaid-eligible population.

Two additional deficiencies concern BHA institutions. The first is $500,000 to provide funds
needed to establish a new 20-bed unit at the Clifton T. Perkins Hospital Center. The second deficiency
is $471,397 in general funds and $122,003 in special funds, for a total of $593,400, to provide for
operational expenses at the Crownsville Hospital Center. These funds were not provided for last year,

because the Depar  :nt of Health and Mental Hygiene (DHMH) believed that it would be able to
dispose of the property during fiscal 2017.
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The other large increases in personnel costs concern various salary adjustments thror 1out the
administration. Of note, there is an increase of almost $900,000 in salaries for psychiatry positions at
the Eastern Shore Hospital Center. These positions have been historically difficult to fill, and the
hospital had to contract for psychiatry services. However, at this increased salary level, 3 of the
5 positions have now been filled, with the last 2 positions in active recruitn . There is also an
increase of $268,000 for reclassifications at the Clifton T. Perkins Hospital Center in order to staff a
new 20-bed unit at the center. This increase is net of the deficiency appropriation provided for this
purpose. Further, there is an additional $1.2 million in salary increases due to a combination of hiring
various positions above base, as well as the annualization of increment payments from fiscal 2017.

Some large personnel decreases help offset increases in salaries and overtime, in particular an
increase in the turnover expectancy from 6.86% to 7.68%, resulting in a decrease of $1.6 million. As
stated previously, however, BHA currently has more than enough vacanc . to meet this turnover target
presently. There are also large decr s for pension payments ($1.4 million), inclusive of the
contingent reduction noted above, as well as health insurance payments ($0.8 million).

Community Behavioral Health Services
Fee-for-service Expenditures

Overall, spending on FFS expenditures for behavioral health treatment, including services for
those within the Medicaid program, as well as the uninsured and State-funded services for the
Medicaid-eligible, increases the fiscal 2018 allowance above the current working appropriation by
approximately $111.6 million, accounting for the majority of the change within the overall
BHA allowance. The largest change is $49.6 million to account for enrollment and utilization trends,
which follows the trends previously discussed. There is also an increase of $31.1 million due to the
transfer and annualization of reimbursement for Applied Behavioral Analysis services to ensure
compliance with recent federal guidance on the provision of services for children with Autism
Spec  m Disorder. Other large increases include $16.2 million for a 2% community provider rate
increase, as well as $11.4 million for regulated rate assumptions.

The Department of Legislative Services (DLS) estimate of the adequacy of State-supported
funds to meet demand foi . . S community behavioral health services is provided in Exhibit9. O~ I,
State funding for Medicaid-eligible spending looks to be inadequate in both 2017 and 2018, even after
including the fiscal 2017 deficiency of $8.0 million in general funds for Medicaid behavioral health
provider reimbursements. Based on recent spending projections for fiscal 2016 and 2017 and using
projected enrollment owth, current utilization trends and projected provider rate increases, it appears
that the fiscal 2016 budget for behavioral health Medicaid services is slightly overfunded, while both
the fiscal 2017 and 2018 budgets appear to be underfunded by $8.5 million in terms of State-support in
each fiscal year. This deficit represents a variance from the total amount of State support of 2.2% and
2.1%, | ctively.
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3. Forensic Services — ____proving the Throt 1put of the System

BHA operates an Office of Forensic Services (OFS) that interacts with criminal courts in the
State to respond to certain forensic issues set forth in various sections of Title 3 of the Criminal
Procedure Article and Title 8 of the Health — General Article.

Subject to Sections 3-105 and 3-111 of the Criminal Procedure Article, OFS is responsible for
evaluating defendants® competency to stand trial and their criminal responsibility for the crimes with
which they are charged. OFS contracts with forensic evaluators in every jurisdiction to conduct these
evaluations. While a majority of the ca  require no further evaluation, some cases require further
assessment, in which the defendant is referred to a State facility, or result in a commitment to a State
facility for treatrment pursuant to Sections 3-106(b) or 3-112 of the Criminal Procedure Artticle. In
addition, Sections 8-505, 8-506, and 8-507 of the }  Ith — General Article require DHMH to conduct
certain court-ordered evaluations to determine whether a defendant is in need of and may benefit from
certain substance use treatments and authorize a court to commit a defendant to DHMH for inpatient
evaluation or treatment for substance use under certain circumstances.

In 2016, it became clear that DHMH lacked the adequate bed space or other additional capacity
to receive people committed to DHMH under the Criminal Procedure Article. Numerous contempt
hearings were held in Baltimore City and Prince Geo ’s County where officials from DHMH and
OFS, including the Secretary of Health and Mental Hygiene, were asked why State hospitals were too
full to accept any new patients and why the hospitals were turning away patients and forcii them to
remain incarcerated in violation of the law. In a letter to the Judiciary in April 2016, the Secretary of
Health and Mental Hygiene identified the bed shortage and inability of DHMH to admit patients in a
timely manner as a crisis for DHMH, and the { retary committed to resolve the issue as quickly as
possible.

Forensic Services Workgroup

In order to begin resolving the issue, and to address stakeholder concerns re; 1g ¢ _ ficant
delays associated with court-involved individuals navigating the State’s forensic ¢ 1 of care, the
Secretary of Health and Mental Hygiene convened a Forensic Services Workgroup. . u.e workgroup,
composed of community stakeholders (including  resentatives from the Judiciary, prosecutors, public
defenders, community providers, consumers, and advocates for individuals with mental illness), was
asked to address various longstanding issues with the forensic system of care, including (1) the lack of
availability of State hospital beds to complete court-ordered forensic evaluations as well as to honor
court commitments within statutory time requirements; (2) the length of time that it takes for individuals
assessed as ready for release following their commitment by the courts to return to court for disposition;
(3) appropriate placement of incarcerated individuals ordered for evaluation and assessed, but not yet
adjudicated as incompetent; and (4) the impact on State facility staff from State hospitals’ census
consistently being at or above maximum capacity, managing a predomin y forensic patient
population, and not being staffed or compensated based on a “forensic™ classification.

Analysis of the FY 2018 Maryland Executive Budget, 2017
35



MOOL ~ DHMH — Behavioral Health Administration

The workgroup met on four occasions and issued a final report on August 31, 2016, which

contained numerous recommendations, including:

increasing bed capacity within DHMH, including the immediate opening of 24 inpatient
hospital beds to address the cur  t backlog of court-committed individuals, the rapid creation
of 24 “step-down” beds within the existing DHMH infrastructure, expedited contracting with
community-based hospitals to use private-sector psychiatric beds, and an expedited
reassessment of actual bed needs;

increasing availability of community crisis services, including an immediate statewide
assessment of currently available crisis services, a rapid de  mination of which active crisis
services programs are most effective in responding to crises in a way that minimizes entry and
v try into the criminal justice system, and expedited funding support through budget
reallocation as well as additional budget allocations to the most effective pro_ ms;

expanding the capacity of OFS, including an immediate increase in the number and efficiency
of forensic services staff, a rapid restructuring of DHMH chain of command to fully integrate
the management, delivery of services, and reporting of findings to the court under OFS, and an
expedited review of newly generated data to determine where to place existing resources and
evaluate the need for additional resources;

increasing outpatient provider capacity to meet the needs of forensic patients, including an
immediate increase in support to existing providers who already accept forensically involved
patients, the rapid assessment of outpatient provider reimbursement structure, and the expedited
increase of rates of reimbursement and the types of services that are reimbursable;

centralizing DHMH’s forensic processes, including the immediate centralization of all
processes related to the delivery of forensic services, ther | d reassessment and reclassification
of staff at all State hospitals to a forensic classification, and the expedited implementation of
salary and staffing changes; and

increasing education to reduce st 1a in both the general public and the mental ! Ithtre.  >nt
community, including the immediate inclusion of anti-stigma education for providers who
receive training to treat forensically involved patients, the rapid development and expansion of
public anti-stigma educational programs, including the use of crisis intervention training for
police and first responders, and the expedited inclusion of anti-stigma educational funding in
the next budget cycle.

DHMH, BHA, and OFS have taken numerous steps to address some of the recommendations,

which were presented to several legislative committees at a hearing on September 13,2016.
Specifically, DHMH will contract with the Bon Secours Hospital to operate a pretrial diversion
program, which will divert patients to the Bon Secours Hospital prior to their entry into the formal
forensic system of care. The State has also partnered with a community provider at the Springfield
Hospital Center to run a program, known as S+ e, which will provide 16 transitional beds onsite at
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the Springfield Hospital Center. Finally, the Secretary of Health and Mental Hygiene!  begun the
process of appointing a new advisory council, which will track DHMH’s progress on the
recommendations on an ongoing basis.

During the workgroup process, DHMH identified numerous patients who were still residing
within State hospitals but who no longer met the medical criteria for inpatient care. A1  identifying
these} nts, BHA and OFS were able to secure sufficient wraparound services and other treatment
options to enable the release of these patients from the hospital. This has allowed the State hospitals
to not only reduce census numbers to below 100%, but as of the September 13 legislative hearing, to

reduce the number of individuals waiting in jails throughout the State for a State hospital placement
from 84 to 12.

Following these efforts, the average populations of each State hospital has been brought down
below the staffed and budgeted level, with the exception of the Clifton T. Perkins Hospital Center.
However, as previously mentioned, there is a deficiency appropriation to open an additional 20-bed
unit at the Clifton T. Perkins Hospital Center. This should partially alleviate the pressure at this
institution, but at this time, it is unclear how BHA intends to focus on getting people out of this hospital.

Secur._, Concerns Remain at the Institutions

Beyond the work of the workgroup, language included in the 2016 JCR requested a report on
security recommendations at BHA facilities in response to concerns about staff  :urity and the ability
of the current employees to deal with an ever increasing forensic population. This report identified a
number of recommendations, mainly by surveying the various facilities on what their own respective
security needs are. While almost all of the surveyed recommendations were included as final
recommendations in the report, the one response that is not addressed is the need for more staff. Six of
the seven institutions surveyed requested additional staff for their hospitals, but the final report
submitted by DHMH, other than noting this request, is silent on the issue. The department should
comment on the implementation of the Forensic vices Workgroup recommendations, the
number of individuals currently waiting for placement at State hospitals, as well as how the
department intends to improve security staffing levels without the addition of more positions for
this purpose.
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